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I.

Intent

The Commonwealth of Kentucky ("Commonwealth"), Tourism, Arts, and Heritage Cabinet,
Department of Parks, desires to provide recreational opportunities and public use of an amateur
sports complex and associated facilities at the E.P. "Tom" Sawyer State Park, Jefferson County,
Kentucky (E.P. "Tom" Sawyer State Park) (the "Park"). To that end, the Commonwealth solicits
proposals from private, third-party, entities who wish to accept responsibility for the lease of land
at the Park to design, build, operate, finance, and maintain a first class, high quality amateur
sports complex and associated facilities (the "Project").
Based on detailed requirements, terms, and conditions set forth in this Request for Proposals
("RFP"), the Commonwealth solicits proposals from prospective Offerers, who can demonstrate
the necessary capability to design, build, operate, finance, and maintain the Project at optimum
potential on a long-term basis. Existing structures and facilities may be improved upon or razed,
by and at the sole expense of the Successful Offerer. The Commonwealth expects early
materialization of an environmentally and aesthetically acceptable amateur sports complex and
associated facilities as a privately funded and operated, recreational opportunity open to the
general public. In consideration of the benefits and revenue derived from the Project, the
Commonwealth is willing to lease to the Successful Offerer the necessary property for an initial
period not to exceed thirty (30) years. At the sole discretion of the Commonwealth and when
consistent with the best interests of the Commonwealth, the Commonwealth may renew the lease
agreement for up to two (2) additional ten (10) year periods

II.

Background

The Park is a 539 acre oasis on the outskirts of Louisville, the rolling fields that were once farmland
are now the site of indoor and outdoor recreation facilities including a cross country course, soccer
fields, baseball and softball diamonds, a swimming pool, pickle· ball and tennis courts, a
competition BMX course, and other outdoor activities.
The Department of Parks' mission is to provide a sustainable system of parks that delivers quality
programs, amenities, and services that create memorable experiences and a sense of place,
contributes to the economic growth of the Commonwealth, and preserves the historic and natural
integrity, and traditions of our parks for existing and future generations.
E.P. "Tom" Sawyer State Parks is host to a myriad of events throughout the year. According to
the Louisville Sports Commission, attendance numbers for cross country events exceeds 5,000.
There are annually 120 colleges that participate in meets, and there are 6 races that involve high
school or middle school students. In addition, the NCAA Division I CC brings approximately
10,000 spectators to the Park and the BMX facility brings in approximately 5,000 attendees every
Labor Day weekend annually.

Ill.

RFP General Procedural Information

A.

Pre-Proposal Conference

To assist in proposal process, an on-site meeting may be scheduled for potential Offerers.
Representatives from the Department of Parks and the Department for Facilities and Support
Services will be in attendance to answer questions from prospective Offerers, should an on-site
visit be scheduled.
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Although a question and answer session will occur when this meeting is scheduled, participants
should understand that the final, official answer or position of the Commonwealth on any material
points will be stated in writing and distributed to all Offerers by addendum subsequent to the
meeting. Offerers are encouraged to submit written questions prior to the meeting. All inquiries
should be directed to the Division of Real Properties, Third Floor Bush Building, Frankfort,
Kentucky, 40601 or to Nancy.Brownlee@ky.gov.

B.

RFP Addenda

This RFP may be supplemented or amended at any time by appropriate addenda, which will be
mailed to all known RFP holders and will be posted to the eProcurement website. Addenda may
also be necessary after the receipt date and will be sent to all Offerers who have submitted a
proposal. It shall be the Offerer's responsibility to verify all addenda prior to submittal of response
by viewing at https://eProcurement.ky.gov
C.

Offerer Responsibility for Proposal Submittal

All proposals submitted shall be deemed to have been made with the full knowledge of all of the
terms, conditions, provisions, specifications and requirements contained in this RFP and any
addenda and enclosures thereto.
Each Offerer has the responsibility of delivering his/her proposal by the time and at the place
prescribed in this RFP. Proposals received prior to the closing for receipt of proposals will remain
unopened until the time scheduled for opening proposals. Any proposal received after the date
am;i time specified in this RFP may be rejected and returned unopened to the Offerer. The
Commonwealth shall not have any liability to an Offerer due to the failure of such proposal to be
properly addressed or marked, or the premature opening of such a proposal due to the improper
address. Neither the proposals nor their contents will be made available for public information or
inspection until a determination of a Successful Offerer has been made and award is final.

Offerors are cautioned that the Restriction on Communications applies to all
Commonwealth employees, except as listed in "D." below.

D.

Inquiries - Restriction on Communication

The Commonwealth Buyer named below shall be the sole point of contact throughout the
procurement process. All communications, oral and written (regular, express, or electronic mail,
or fax), concerning this procurement shall be addressed to:
Nancy E. Brownlee
502-782-0358
Fax - 502-564-8108
E-mail - Nancy.Brownlee@ky.gov
From the issue date of this RFP until an Offerer is selected and the selection is announced,
Offerers are not allowed to communicate with any Commonwealth Staff concerning this RFP
except:
• The Commonwealth Buyer (Nancy Brownlee) cited in this RFP
• Commonwealth representatives during a scheduled Offerers' Conference; or
• Via written questions submitted to the Commonwealth Buyer (Nancy Brownlee)
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Offerors are cautioned that the Restriction on Communications applies to all
Commonwealth employees except as listed in uo."
The Commonwealth reserves the right to reject any proposal response for violating this
restriction.
All inquiries must be submitted no later than ten (10) days prior to receipt of proposals to allow
sufficient time for written responses to be routed.

E.

No Prior Commitment or Obligation of the Commonwealth

The issuance of this RFP in no way constitutes an express or implied commitment by the
Commonwealth to award a lease or to pay for the costs incurred in preparing a response to this
RFP.
The Commonwealth unconditionally reserves the right to withdraw or cancel this RFP and to reject
any and all proposals at any time and for any reason without recourse. Receipt of proposal
materials by the Commonwealth or submission of a proposal to the Commonwealth confers no
rights upon the Offerer nor obligates the Commonwealth in any manner.
No lease resulting from this RFP can be deemed valid and/or binding until properly approved and
executed by the Secretary of the Finance and Administration Cabinet.
The Commonwealth may waive minor irregularities or technicalities; however, such waiver shall
in no way operate to modify the RFP requirements or provisions if the Offerer is awarded the
lease.

F:

Issuing Office

This RFP is being issued by the Division of Real Properties, Finance and Administration Cabinet,
on behalf of the Department of Parks.
The only authority empowered to sign or obligate the Commonwealth is the Secretary, Finance
and Administration Cabinet.

G.

Proposal Guaranty
1.

Offerer's proposal must be accompanied by a certified or cashier's check, made
payable to the "Kentucky State Treasurer", in the amount of Two Thousand Five
Hundred Dollars ($2,500.00). Upon award of a lease, the certified or cashier's
check of the unsuccessful Offeror(s) will be returned immediately. The certified or
cashier's check of the Successful Offerer will be returned upon receipt of the
performance and payment bonds enumerated herein.

2.

In the event a Offerer's proposal is accepted and the Offerer shall fail to execute
the lease within ten (10) calendar days after its receipt by the Successful Offerer,
the Commonwealth may, at its option, determine that the Offerer has abandoned
the project and the amount of the bid security shall be forfeited to the
Commonwealth as liquidated damages, and not as a penalty.

6

IV.

Amateur Sports Complex and Associated Facilities

A.

Amateur Sports Complex

The
Commonwealth
desires
to
provide
to
the
general
public
athletic
opportunities/accommodations at the Park, as referenced in this RFP. The Commonwealth
intends to lease to the Successful Offeror existing land and facilities for the Project, as is/where
is, which currently feature the following:
The area available for lease consists of approximately 25 acres located east of the current activity
building and swimming pool parking lot. This property sits east and north of Frey's Hill Road.
See Exhibit A.
The proposed premises may have restrictions, based on how it was purchased and/or developed.
An example of such restrictions is the federal Land and Water Conservation Fund (LWCF). These
restrictions may prevent certain types of development in some portions of the park. As an
example, an amateur sports complex would have to be open to the public, so if there are no
scheduled games or practices, anyone from the public could play/utilize the complex. If a school
uses the facility, a sign-with the practice times/days and game hours needs to be posted, so the
public knows when the public may have access to the fields. A sports complex cannot be
constructed, which would allow only select teams to utilize the facility, and the facility may not be
utilized only for tournaments, etc. A LWCF sign must be posted at the Complex so everyone is
aware that the park and facilities are open to the public.
The National Parks Services (NPS) likely would consider an indoor archery complex or an indoor
soccer complex as 'indoor facilities;' and thus, would have to be pre-approved by the NPS, such
approval shall be by and at the expense of the successful Offerer.
The following link contains the National Parks Service, U.S. Department of Interior, LWCF Federal
Financial Assistance Manual:
https:/lwww.nps.gov/subiects/lwcf/upload/lwcf manual.pdf

The Department of Parks believes a portion of the proposed development area is located on
LWCF restricted property and any proposed construction requires NPS pre-approval.

8.

Level of Quality for Facilities and Service

The Successful Offerer shall ensure that the amateur sports complex service levels, image, and
public perception are equal to or exceed those of other Department of Parks' amenities.

The Successful Offerer shall ensure all facilities and infrastructure are ADA-compliant.
Compliance shall be solely the Offeror's responsibility, and any improvements to the facility
required to make the facilities ADA-compliant shall be at the Offerer's sole expense.
The Successful Offerer, at its sole expense, is responsible for:
•
•

Renovating existing buildings and constructing new buildings with quality materials and in
compliance with all local, state, and federal statutes, regulations.and ordinances
Maintaining a consistent architectural style for all buildings throughout the Project area
7

•
•

C.

Providing tempered hot water in building lavatories and showers
Providing an adequate number of vehicle spaces and paved walks for ingress/egress to
all buildings throughout the Project area
Security

The Commonwealth expects 24-hour security to be provided to the amateur sports complex
premises, by and at the sole expense of the Successful Offerer. The Successful Offeror shall be
solely responsible for providing adequate fire and safety equipment as specified by all federal,
state, and local regulatory agencies. Successful Offerer shall prepare and provide to the
Department of Parks a list of emergency procedures in the event of sickness, accidents, death,
severe weather, or other potential emergencies.

D.

Infrastructure Items

The Successful Offerer shall be solely responsible for all costs associated with the construction,
operation, and maintenance of existing and proposed infrastructure improvements located within
the amateur sports complex premises, as follows:

(1)

Roads and Parking - The Successful Offerer, at its sole expense, is required to repair and
maintain, as needed, the amateur sports complex entrance road, circulation roads, parking
areas, and any proposed roadways or improvement to internal roadways, as part of
general maintenance and operation of the amateur sports complex leased premises.

(2)

Utilities:
a. Electric Service: Louisville Gas & Electric provides electric service to the Park,
including proposed leased premises. Electric service comes from transmission line
running along Frey's Hill Road in front of administration building. A separate meter
exists for the administration building. It shall be the responsibility of the Successful
Offerer, at its sole expense, to:
•
•
•

Maintain all electric infrastructure within the amateur sports complex and ensure it
complies with all applicable laws, regulations, and ordinances.
Install and maintain a new meter to measure electric service usage in the amateur
sports complex premises., if necessary
Make timely monthly payments to the Park for electric usage in the amateur sports
complex premises.

b. Domestic Water Service: The Louisville Water Company provides water service to the
Park, including the proposed leased premises. There is believed to be a 12" water
main running underneath Frey's Hill Road in front of the administration building. A
separate meter exists for the administration building. . Currently, usage is measured
by a single meter for the entire park. It shall be the responsibility of the Successful
Offerer, at its sole expense, to:
•
•

•

Maintain all water infrastructure within the amateur sports complex and ensure it
complies with all applicable laws, regulations, and ordinances.
Install and maintain a new meter to measure water usage in the amateur sports
complex premises.
Make timely monthly payments to the Park for water usage in the amateur sports
complex premises.
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c. Wastewater: Wastewater is treated by Metropolitan Sewer District. Wastewater is
pumped from the administration building into sewer owned/maintained by the
Commonwealth before ultimately tying into the MSD sewer system. he Successful
Offerer shall maintain all wastewater infrastructure within the leased premises and
ensure it complies with all applicable laws, regulations, and ordinances.
d. landline: Offerer shall, at its expense, provide landline phone service to the leased
premises. The Successful Offerer shall contract its own landline phone service. The
landline is required for emergency purposes. Current landline services are through
AT&T.
e. Wi-Fi: The Offerer shall provide wi-fi service to the leased premises, by and at the
Offerer's sole expense.
E.

Waste Handling and Disposal

The Successful Offerer, at its own expense, shall be responsible for providing for all trash and
garbage disposal and removal from the entire area. All waste handling, storage, and removal
shall comply with local, state and national health and environmental requirements.
F.

Advertising

In order to promote both the Kentucky Department of Parks' resources and the Successful
Offerer's operations in a more efficient manner, the parties hereto agree that any advertisement
or promotional material, whether in print form or through any other media, shall be coordinated
with the Department of Parks, and the Department of Parks shall have final approval on any such
advertisement. Further, the successful Offerer agrees to allow for certain promotions that may
include other parks within the state park system, and to allow the department logo or brand to be
included in any such advertisements.

G.

Siqnage

Successful Offerer, at its sole expense, will be required to install necessary
promotion/advertisement/information sign(s) at the appropriate locations, subject to the prior
written approval of the Department of Parks prior to installation. Both the Park and amateur sports
complex regulations shall be clearly posted in the amateur sports complex area. Proposed
highway signage and locations must also be approved by the Kentucky Transportation Cabinet
prior to final approval by the Department of Parks. Maintenance of all signs will be the
responsibility of the Successful Offerer.
H.

Proposed lease Site and Subsurface Conditions

The Commonwealth shall lease to the Successful Offerer the necessary property to design, build,
operate, finance, and maintain the amateur sports complex premises, as well as ingress/egress
thereto. The precise extent of property to be leased to the Successful Offerer shall be
documented in said lease agreement.
In general, the Commonwealth is offering roughly 25 acres east of the current activity building
and swimming pool parking lot. This property sits east and north of Frey's Hill Road. See attached
map (Exhibit A). The Successful Offerer, at its sole expense, shall be responsible for all due
diligence investigations, including but not limited to sub-surface conditions, environmental
assessment studies, title searches, restrictions, survey work, appraisals, utilities capacity, soil
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compaction, zoning requirements, and all costs associated therewith, at the designated amateur
sports complex site. The Department of Parks is not aware of information pertaining to
archaeological and endangered species for this specific site.
There is ·an existing 1,500+/- square foot "Administration Building," in addition to the lower level
garage located on the premises. The garage is currently utilized by the park manager as storage.
There also are concrete foundation pads in the area.
The Successful Offeror may, at its sole expense, raze the existing structure and improvments
located on the leased premises, but only after all conditions set forth in Section V, C. have been
met, including adequate capital.

I.

Warranty of Suitability

The Commonwealth makes no guaranty or warranty, either expressed or implied, with respect to
the property upon which the amateur sports complex area is situated.

V.

Lease Terms and Conditions

A.

General

The lease between the Commonwealth of Kentucky and the Offerer shall consist of (1) the
Request for Proposals (RFP and any addenda thereto), and (2) the Offerer's proposal submitted
in response to the RFP. In the event of a conflict in language between the RFP and the Offerer's
proposal, the provisions and requirements set forth and/or referenced in the RFP shall govern.
All written addenda and supplements shall take precedence over the documents they modify.
In the event that an issue is addressed in one document that is not addressed in the other
document, no conflict in language shall be deemed to occur. However, the Commonwealth
reserves the right to clarify any lease relationship in writing with the concurrence of the Offerer
and such written clarification shall govern in case of conflict with the applicable requirements
stated in the RFP or the Offerer's proposal. In all other matters not affected by the written
clarification, if any, the Request for Proposals shall govern.
No modification or change of any provision in the lease shall be made, or construed to have been
made unless such modification is mutually agreed to in writing by the Offerer and the Department
of Parks, and incorporated as a written amendment to the lease and processed through and
approved by the Finance and Administration Cabinet prior to the effective date of such
modification or change. Memoranda of Understanding and correspondence shall not be
construed as amendments to the lease.
The lease shall be construed and interpreted according to the laws of the Commonwealth of
Kentucky. Any legal proceedings against the Commonwealth regarding this RFP or any resultant
lease shall be brought in Commonwealth of Kentucky administrative or judicial forums. Venue
will be in Franklin County, Commonwealth of Kentucky. The following are standard provisions to
be included with a lease agreement awarded as a result of this solicitation.

B.

Ground Lease Agreement

The lease agreement shall be for an initial term of thirty (30) years commencing on the date a
lease agreement is executed by the Secretary of the Finance and Administration Cabinet. There
may be renewals for two (2) additional ten (10) year extension periods each, upon written mutual
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agreement of the parties to such an agreement. Terms and/or conditions may be renegotiated to
meet requirements for the extended period based on prevailing conditions at that time. In the
event terms and conditions cannot be agreed upon, either party shall have the right to refuse to
continue the lease for the extended renewal period. At the end of negotiations, should either
party decide not to renew the lease agreement, written notice of such intention shall be submitted
to the other party no later than 60 days prior to the expiration of the original term.
All the provisions of said lease agreement, as supplemented, shall be binding upon both parties.
The Successful Offerer shall abide by all rules and regulations affiliated with Department of Parks,
E.P. 'Tom" Sawyer State Park, and as may be promulgated by Commonwealth in connection with
the use of its property.

C.

Commencement of Operation

As soon as practicable, but no later than two (2) years after execution of a lease agreement, the
Successful Offerer shall commence construction of the amateur sports complex as described in
this RFP, or the project will be deemed abandoned, the lease terminated, and all improvements
to the property will become the property of the Commonwealth of Kentucky, with no rights
remaining with the successful Offerer. The Successful Offerer shall be required to provide proof
of availability of the full capital construction costs to the Commonwealth of Kentucky before
commencing construction. The definition of "full construction costs" will be negotiated with the
Successful Offerer. The Successful Offerer must utilize this two-year period to garner the support
of the community and EP Tom Sawyer Park supporters for the proposed project, which support
shall be measured by letters or other written expressions of support. The Commonwealth may
agree to a reasonable extension of time for providing for the designated facilities and services
when a delay in providing the facilities and services is beyond the control of the Successful
Offerer.
· During the two years prior to the beginning of construction, Successful Offerer will be required
to submit a quarterly report to the Finance and Administration Cabinet, Division of Real Properties,
regarding the status of fundraising and project support, attaching all communications with
members of the community, stakeholders, and financial supporters of EP Tom Sawyer State Park.
The Offerer shall not be authorized to construct, erect, or place any structure or other facility upon
the premises, or to make any major alteration to an existing structure or facility, without the prior
written approval of the Department of Parks and the Department of Facilities and Support
Services. Requests for same shall be made in writing to the Department of Parks, and the
Department of Facilities and Support Services.
The Successful Offerer shall be required to obtain any and all regulatory approvals and/or permits,
by and at the sole expense of the Successful Offerer.
The Offerer may not remove the structures, improvements, and equipment erected or placed upon
the premises without the prior written approval of the Department of Parks and the Department of
Facilities and Support Services. Requests for same shall be made in writing to The
Commonwealth anticipates that the Administration office building on the property may need to be
razed. Upon approval to remove any structures, improvements, or equipment placed upon the
premises, the Offerer must repair any damage to the premises resulting from the removal of the
structures, improvements, or equipment.
The Successful Offerer shall, at its sole expense, have open and available to the general public
the amateur sports complex facilities and premises no later than three (3) years after date of
execution of the lease agreement.:, Any and all expenses associated with having operational the
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amateur sports complex (i.e. permits, inspections by regulatory agencies, certificates of
occupancy, etc.) shall be by and at the sole expense of the Successful Offerer. Should the
amateur sports complex not be completed and operational three (3) years after lease effective
date, then the lease agreement shall be terminated and any and all improvements to the leased
site shall become the property of the Commonwealth of Kentucky, with no rights remaining in the
successful Offerer.
The inability of the Offeror to raise adequate construction financing, approved in advance
by the Commonwealth; or to garner substantial community support by the aforementioned
deadline for commencement of operation shall not constitute a sufficient reason for an
extension of time.

D.

Service Levels

It is envisioned that this facility will be open to the general public during hours that are similar to
the current hours of activities at the Park. The Department of Parks will approve hours of operation
to assure they fit community needs in a way similar to other park activities. The Successful Offerer
must have the facility open to the public during specified periods to be negotiated.
The Department of Parks will monitor and inspect on a periodic basis the quality of all services
and products offered, to ensure that the image and public perception of this operation is equal to
or exceeds that of the Kentucky Department of Parks recreational system.
The Successful Offerer shall be responsible for assuring that the amateur sports complex
provides services to the best standards prevailing for similar businesses.

E.

Rates and Prices

All rates and prices charged by the Offerer for goods and services shall be reasonable and subject
to prior written approval by the Department of Parks throughout the entire term of the lease and
any extension thereof.

F.

Records and Reports

The Successful Offerer covenants that, promptly after the close of the Successful Offerer's fiscal
year, it will, at its own expense, cause an audit to be made of its books and accounts relating to
the operation of the amateur sports complex for the preceding fiscal year by an independent firm
of certified public accounts of recognized ability and standing, and a copy of the audit shall be
submitted to the Department of Parks and the Finance and Administration Cabinet no later than
three and one-half months after year's end. Distribution of the audit will be the responsibility of
the Department of Parks. The audit firm shall be approved by the Department of Parks.

G.

Revenue Payable to the Commonwealth

During the period between lease execution and the date of opening the facility, the
Commonwealth will require $1,000.00 per year rent on the property. This annual rent is prorated
on a monthly basis for the year in which the facility begins operations.
The Offeror shall provide a percent of gross receipts to the Commonwealth, payable quarterly, for
the previous quarter of operation. The Offeror shall project anticipated gross receipts for the term
of the lease. This project should include the anticipated payment to the Commonwealth for each
year. The Offeror should provide as much detail as possible on to how gross receipts and net
income are estimated.
12

The Commonwealth understands that the Successful Offerer may incur debt for the construction
of the complex. With Commonwealth approval, the annual servicing of such debt may be reduced
from the gross receipts when calculating the net amount due to the Commonwealth. The Offerer
should address in the proposal any additional deviations from gross receipts in calculating
revenue payable to the Commonwealth. The Commonwealth may take the additional changes
into consideration.
This anticipated revenue and the justification as to its anticipated accuracy shall be part of the
evaluation process.
Once operational, the minimum annual rent for the initial term of the lease shall never be less
than $15,000.00 per year.
Gross Receipts
"Gross Receipts" shall mean the sale of all merchandise or services sold or rented in, on or from
the amateur sports complex area (or any other proposed activities) by the Successful Offerer
whether for cash or on a charge, credit or time basis, including, but not limited to, revenue received
from (I) gross amount paid to Offerer for amateur sports complex rentals, (II) sale of food and
beverages of all kinds, including sales through vending machines owned by the Offerer, (Ill) gross
amount paid to Offerer for rentals of other amenities, (IV) sale of other products, (V) sale of any
and all services, including sales made off site or online.
The following items shall be excluded from "Gross Receipts":

8.

Any sales tax, gross receipts tax, or similar tax or whatever name called, the amount of
which is determined by the amount of the sale made, and which Offerer may be required
to account for to any governmental agency;
Credits or refunds made to customers for merchandise returned or exchanged;
Sales of trade fixtures or personal property after use thereof in the conduct of Offerer's
business in the premises;
All sums and credits received in settlement of claims for loss or damages to merchandise
or property owned by Offerer.
Discounts to customers for goods sold or privileges granted (the amount to be excluded
from gross receipts shall be the difference between the amount received for goods sold
or privileges granted and the Offerer's current price to the public);
All credit sales written off as bad debts, provided, however, that if subsequent payments
are made in these accounts, the amounts so collected shall be included in gross receipts;
Refunds or credits from returned merchandise or property used in the operation of the
premises;
Interest income.

H.

Taxes

1.

2.
3.
4.
5.

6.
7.

The Successful Offerer shall be responsible for paying all state, federal and local, including but
not limited to, ad valorem, taxes assessed against the operations of the amateur sports complex
at E.P. "Tom" Sawyer State Park.
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I.

Liens Against the Leased Premises

No facility constructed shall be deemed a public improvement within the meaning of KRS 376.21 O
et. seq. Nothing in this RFP shall in any way be deemed or construed as constituting an order
or request by the Commonwealth, expressed or implied, to any contractor, subcontractor,
supplier, materialman or laborer, for the performance of any labor or the furnishing of any
materials for the construction or maintenance of any improvements on, alterations to, or other
improvements of the leased premises; nor as giving the Offerer any right, power or authority to
grant for or permit the rendering of any services or furnishing of any materials that would give rise
to the filing of any mechanic's liens against the Commonwealth's property or the Offerer's
leasehold interest therein.
Furthermore, the Offerer shall not suffer or permit any mechanic's or materialman's lien to be filed
against the Commonwealth's property or the Offerer's leasehold interest in the leased premises
by reason of work, labor, services or materials supplied or claimed to be supplied to the Offerer.
If a mechanic's or materialman's lien shall be filed against the leased premises or the Offerer's
leasehold interest at any lime, the Offerer shall cause the same to be discharged and released of
record within thirty (30) days after the notice of filing competent jurisdiction or otherwise. If the
Offerer, in good faith, disputes the validity or correctness of any such lien, then it may refrain from
paying or causing the same to be discharged of record, but it shall diligently proceed to initiate
and conduct appropriate proceedings to determine the correctness or validity of such lien. The
Offerer shall not be deemed to be in default under this RFP while such proceedings of litigation
are being conducted in good faith by it. However, if the Offerer fails to cause any such lien to be
discharged within the period aforesaid, or fails to contest the same as provided above, then the
Offerer shall be deemed to be in default of the lease which shall be a basis for termination of said
lease.

J.

Subleasing. Assignments. or Mortgages of Offerer's Interest

During the course of the lease agreement or any renewal made in accordance with this RFP, the
Offerer shall not voluntarily, involuntarily, or by operation of law assign, sublet, mortgage or
transfer the lease agreement or any interest created therein to any other person, partnership,
corporation or other entity without first notifying and obtaining the prior written consent of the
Department of Parks and the Finance and Administration Cabinet. Any attempt to assign, sublet,
mortgage or transfer, the lease agreement or any interest created therein without such consent
shall be void. If an assignment, sublet, mortgage or transfer of this the lease is made with the
consent of the Commonwealth, the Offerer shall not be relieved from the payment of all rent
(revenues) according to the terms of the lease or from the performance of all other terms,
covenants and conditions of the lease. If the Offerer is a corporation, then any transfer of the
agreement by merger, consolidation or liquidation, or any change in ownership of, or power to
vote the majority of its' outstanding voting stock shall constitute an assignment for the purposes
of this section. If consent is once given by the Commonwealth to any such assignment, mortgage
or subletting, such consent shall not operate as a waiver of the necessity for obtaining the
Commonwealth's consent to any subsequent assignment, mortgage or subletting. Furthermore,
any change in the Offerer's business status, i.e., partnership, corporation, should be reported to
the Commonwealth immediately.
No assignment, subletting, transfer or mortgage of Offerer's interest in the property shall be
effective or binding against the Commonwealth until such time as the assignee and the
Commonwealth execute an amendment to this agreement reflecting such transfer.
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K.

Hold Harmless

The Successful Offeror shall indemnify and hold harmless the Commonwealth from any and all
claims, demands, damages, actions, costs, including attorney fees, and charges which the
Commonwealth or the Offerer may have to pay by reason of injury to any person or property or
loss of life or property resulting from or in any way connected with the character, condition or use
of the leased premises or any means of ingress thereto, or egress therefrom, or resulting from
the Offerer's operations on the leased premises, unless such injury or loss arises directly from
the negligence of the Commonwealth, any of their departments or agencies, or officers or
employees while acting within the scope of their employment.
The Successful Offeror shall, at its own expense, assume defense of such claims and actions for
damages arising out of such injuries or losses which may be brought against the Commonwealth
by third persons; and shall pay such judgements that may be rendered in such actions, unless
such claims or actions for damages and/or judgements arise directly from the negligence of the
Commonwealth, any of its departments or agencies, or any of its officers, agents or employees
while acting within the scope of their employment.

L.

Attorney's Fees

In the event that either party deems it necessary to take legal action to enforce any provision of
the lease, and in the event the Commonwealth prevails, the Offerer agrees to pay all expenses
of such action, including attorney's fees and costs at all states of litigation as set by the court or
hearing officer. County of venue shall be Franklin.
M.

Notices

After lease award, all notices under the lease shall be either mailed by registered or certified mail
-addressed, or hand delivered, to the receiving party. The customary receipt shall be conclusive
evidence of such service.

N.

Offer of Gratuities

By submission of proposal, the Offeror certifies that no member of or delegate of Congress, nor
any elected or appointed official or employee of the Commonwealth of Kentucky has or will benefit
financially or materially from this procurement. Any lease arising from this procurement may be
terminated by the Commonwealth if it is determined that gratuities of any kind were either offered
to or received by any of the aforementioned officials or employees from the Offerer, his agents,
or employees.

0.

Commonwealth's Property

The Successful Offerer shall be responsible for the proper care and custody of any
Commonwealth property furnished for the Successful Offerer's use in connection with the
performance of the resulting lease. This responsibility includes the repair and/or replacement due
to loss, damage, or 11egligence, normal wear and tear expected.

P.

Conflict of Interest

No official or employee of the Commonwealth or no other public official of the Commonwealth of
Kentucky who exercises any functions or responsibilities in the review of approval of the
undertaking or carrying out of the project shall, prior to the completion of the project, voluntarily
acquire any personal interest, direct or indirect, in the lease or proposed lease.
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a.

Construction Bonds

Offeror shall execute a surety bond or bonds in favor of the Commonwealth in the amount of one
hundred percent ( 100%) of the designated amount of any future capital improvement projects, as
security for the faithful performance of the construction required and the payment of all persons
who have and fulfill subcontracts which are directly with the Offeror. The Offeror shall, before
beginning the construction/development of facilities, require of any subcontractor employed by
the Offeror to construct said facilities, a surety bond or bonds in form satisfactory to the
Commonwealth. These bonds shall protect the leased premises against the imposition of
mechanics and materialsman's liens and guarantee performance of the construction subcontract.
All bonds shall be executed by a surety company authorized to do business in the Commonwealth.
R.

Construction on Premises

As mentioned above, the Offerer shall be responsible, at its expense, to construct and have
operational all facilities. The Successful Offerer shall prepare and deliver to the Commonwealth,
within eighteen (18) months from the date of the resulting Lease, complete interior layout,
architectural, electrical, mechanical and plumbing plans and specifications for all work to be
performed on the leased premises. Should the Commonwealth object to the Plans and
Specifications then it shall notify the Offerer of its objections.
The Department of Parks and/or the Department for Facilities and Support Services may also
make compliance inspections to ensure that the facility is being constructed, operated,
maintained, and furnished in a manner that provides a safe and healthy environment for the public.
This inspection will also ensure that preventative maintenance is being performed that will extend
the life and usability of the facilities to its maximum potential. Inspection reports will be prepared
with a definite deadline for correction of any stated deficiencies. Maintenance is an important
aspect of the lease and failure to comply by the Successful Offeror with any maintenance
provision shall be grounds for termination of the lease by reason of default.
The interior of the building shall consist of appropriate finishes and construction to meet all
Kentucky building codes and Offeror functional requirements, with approval of all interior plans by
the Department of Parks and the Finance and Administration Cabinet/Division of Engineering and
Contract Administration (DECA), which approval shall not be unreasonably withheld. Approval
must also be obtained by The KY Department of Housing, Building, and Construction on all
construction and/or renovation projects.
The Offeror shall submit to the Kentucky Department of Engineering and Contract Administration
(DECA) and Parks, for the review and approval of DECA and Parks, construction documents
bearing the seal and signature of a KY licensed design professional, per the laws of KRS 322.360,
323.033, 323.095, and 323.340, prior to beginning any construction on the leased premises, as
well as providing 'as built' drawings/plans to the DECA, after completion of construction, for
submittal to the State plan vault.
Successful Offerer shall obtain, at its sole expense, the necessary permits, approvals, easements,
and licenses necessary for the fit up/renovation and use of the leased premises; rezoning or
conditional use permits, access permits, land divisions, building and business permits, zoning or
building code variances, zoning design review, access and utility easements, any architectural,
design, signage permits or other necessary approvals The COK will, to the extent possible, assist
Offerer in obtaining the necessary governmental approvals.
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If the amateur sports complex has not been constructed and the Offerer has not occupied and
made operational the premises within aforestated timeframe, then the resulting Lease Agreement
will become null and void, with no rights remaining to the Offerer.
The Construction Project must be commenced within the approved schedule submitted by the
Successful Offerer, which shall include review and approval by all state governmental agencies.
The Successful Offerer will not be authorized to construct, erect, or place any structure or other
facility upon the premises, or to make any major alteration to an existing structure or facility without
the prior written approval of the Commonwealth and the Department of Facilities and Support
Services. Requests for same shall be made in writing to the Department for Facilities and Support
Services/Finance and Administration Cabinet.
Should the Successful Offerer, after commencing and during the construction/development phase
of the Projects, abandon or for any reason fail to complete the facility, title to all materials or
improvements on the premises shall immediately vest in and become the property of the
Commonwealth. The Successful Offerer may not remove the structures, improvements, and
equipment, erected or placed upon the leased premises, without the prior written approval of the
Commonwealth.
Upon approval from the Commonwealth to remove any structures,
improvements, or equipment placed upon the premises, the Successful Offerer must repair any
damage to the premises resulting from the removal of the structures, improvements, or
equipment.
S.

Construction/Development {Plan Approval)

1.

All construction/development/demolition of existing structures plans will be submitted to
and must have prior approval of the Finance and Administration Cabinet, Department for
Facilities and Support Services, and the Department of Parks before
construction/development is commenced. Such approval will not be unreasonably
withheld. Such approval is not intended to verify constructability or conformance with any
applicable codes, but rather is intended to ensure that the design meets the Offerer's intent
and program requirements. The drawings and the specifications shall be stamped with
the registration seal of the professional involved in the design.
When required by state law, construction/development plan approval must be obtained
from the Department of Housing, Building and Construction. All fees shall be the
responsibility of the Offerer. This regulatory agency will review drawings for plumbing, fire
marshal compliance, ADA accessibility and Kentucky Building code regulations. Proof of
this approval must be provided to the Department for Facilities and Support Services and
the Department of Parks before commencement of construction and operation. Upon
completion, copies of all permits and certificates shall be submitted to the Department for
Facilities and Support Services and the Department of Parks, along with "as built" plans.
The Department for Facilities and Support Services and the Department of Parks may
also make compliance inspections to ensure that the facility is being constructed,
operated, maintained, and furnished in a manner that provides a safe and healthy
environment for the public. This inspection will also ensure that preventative maintenance
is being performed that will extend the life and usability of the facilities to its maximum
potential. Inspection reports will be prepared with a definite deadline for correction of any
stated deficiencies. Maintenance is an important aspect of the lease and failure to comply
by the Offerer with any maintenance provision shall be grounds for termination of the lease
by reason of default.

2.

3.

4.

Each bond furnished by the Offerer shall incorporate, by reference, the terms of the
resulting contract as fully as though they were set forth verbatim in such bonds. In the
event that a Change Order(s), executed by the Offerer, adjusts the Contract sum, the peal
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sum of both the performance bond and the payment bond shall be deemed increased by
like amount.
Note: The performance bond protects the Commonwealth in the event the Successful Offerer
defaults on the project. The payment bond assures payment of those supplying labor and
materials to the Successful Offerer. Unemployment compensation and workers' compensation
do not protect against these contingencies.

T.

Protection of Work, Property, Employees. and Public

The Offerer shall continuously maintain adequate protection of all his/her work from damage and
shall protect the Commonwealth's property from injury or loss arising in connection with this lease.
Offerer shall make good any such damage, injury, or loss. Offerer shall adequately protect
adjacent property as provided by law and the lease documents.
The Offerer shall take all necessary precautions for the safety of employees on the work site and
shall comply with all applicable provisions of the state's workers' compensation laws and all
federal, state and municipal safety laws and building codes to prevent accidents or injury to
persons on, about or adjacent to the premises where the work is being performed. The Offerer
shall designate a responsible member of his/her organization on the work as safety officer, whose
duty shall be to enforce safety regulations. The name and position of the person so designated
shall be reported to the architect by the Offerer.
The Offerer shall take all necessary precautions for the safety of employees on the work site and
shall comply with all applicable provisions of the state's workers' compensation laws and all
federal, state and municipal safety laws and building codes to prevent accidents or injury to
persons on, about or adjacent to the premises where the work is being performed. The Offerer
shall designate a responsible member of his/her organization on the work as safety officer, whose
duty shall be to enforce safety regulations. The name and position of the person so designated
shall be reported to the architect by the Offerer.
The Offeror shall be responsible for the protection and subsequent repair of adjacent property
during the course of construction from any potential damage caused by the construction and
development of the amateur sports complex. The Offerer shall also be responsible for cleaning
the adjacent State Park property and public roads and paved areas of mud and debris originating
from the amateur sports complex site.

u.

Insurance

1.

Liability Insurance

The Successful Offerer will be required to obtain, from a reputable insurance company authorized
to do business in the Commonwealth, and carry liability of indemnity insurance providing as a
minimum, a combined single limit of $5,000,000 for any number of persons and/or claims. Said
insurance shall name the Commonwealth as additional insured and shall also provide that said
policy shall not be subject to cancellation, termination or change without at least thirty (30) days
prior written notice to the Commonwealth. Successful Offerer must furnish a copy of its insurance
policy to the Department of Parks prior to commencement of operations, and on an annual basis
thereafter for the full term of the lease and any renewals thereof.
After award of the lease, the minimum liability amounts of required coverage established under
this Section U. 1 shall be subject to modification by the Commonwealth upon sixty (60) days
written notice to the Offerer.
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2.

Casualty Insurance

During the term of the lease agreement, and any extension thereof, the Successful Offerer shall
maintain, at the Successful Offerer's sole expense, fire and extended coverage insurance,
including theft and vandalism, covering the proposed development in an amount equal to its full
replacement cost value. Successful Offeror shall also carry and maintain during the term of the
lease, at Successful Offerer's sole cost and expense, fire and extended coverage insuring all
contents and inventories in the premises to the extent of their full insurable value. Certificates of
such policies shall be delivered to the Commonwealth within ten (10) days of the beginning of
operations at the facilities, and thereafter within thirty (30) days prior to the expiration of the term
of each policy, together with evidence of payment thereof by the Offeror. Renewal or additional
policies shall be obtained and maintained by the Offeror in like manner and to like extent. All
policies of insurance must contain a provision that the company writing the policy will give the
Commonwealth thirty (30) days advance written notice of any cancellation or lapse of the effective
date or any reduction in the amounts of insurance.

V.

Maintenance of Development

During the original lease term or any renewal thereof, the Successful Offerer shall keep any and
all buildings, structures, and other improvements located on the leased premises (interior and
exterior) and all equipment and personal property within said buildings and structures in good
repair, and not suffer or permit any waste to be committed or anything to be done on the leased
premises that would constitute a nuisance.
W.

Title to Improvements Upon Expiration or Termination

During the initial term of the agreement or any renewal thereof, title to all buildings, structures,
additions, changes, and other improvements, including fixtures, shall remain with the Offeror. All
buildings, structures, additions, changes and other improvements, including fixtures erected or
placed on the leased premises, shall remain thereon. At the expiration or termination of the
agreement, any and all such buildings, structures, additions, changes and other improvements
shall remain the property of the Commonwealth.

X.

Removal of Personal Property Upon Expiration or Termination for Default

All of the Successful Offeror's equipment (excluding fixtures), supplies, and materials shall be
removed from the premises, at its expense, sixty (60) days prior to the expiration or termination
of the agreement. Failure to comply indicates lack of interest; and consequently, the
aforementioned articles shall be deemed abandoned by the Offerer and shall automatically
become the property of the Commonwealth and the Department of Parks to dispose of as they
determine to be in the best interest of the Commonwealth.
Y.

Employment Practices

The Successful Offerer shall not discriminate against any employee or applicant for employment
because of race, color, religion, sex, national origin, age (except as provided by law), marital
status, political affiliation, or disability. The Offerer must take affirmative action to ensure that
employees, as well as applicants for employment, are treated without discrimination because of
their race, color, religion, status, political affiliation, or disability. Such action shall include, but is
not limited to, the following: employment, promotion, demotion or transfer, recruitment or
recruitment advertising, layoff or termination, rates of pay or other forms of compensation and
selection for training, including apprenticeship. Successful Offerer agrees to post in conspicuous
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places, available to employees and applicants for employment, notices setting forth the provision
of this clause.
The Successful Offerer shall, in all solicitations or advertisements for employees placed by or on
behalf of the Successful Offerer, state that all qualified applicants will receive consideration for
employment without regard to race, color, religion, sex, national origin, and the implementing rules
and regulations prescribed by the Secretary of Labor and with Title 41, Code of Federal
Regulations, Chapter 60. The Offerer shall comply with associated Commonwealth laws and
regulations.
The Successful Offerer shall comply with regulations issued by the Secretary of Labor of United
States in Title 20, Code of Federal Regulations, Part 7 41, pursuant to the provisions of Executive
Order 11785 and the Federal Rehabilitation Act of 1973. The Offerer shall comply with the Civil
Rights Acts of 1964 and any amendments thereto, and the rules and regulations thereunder, and
Section 504 of Title V of the Vocational Rehabilitation Act of 1973 as amended and the Kentucky
Civil Rights Act.
Z.

Permits and Licenses

The Successful Offerer shall procure all necessary permits, licenses, and certificates which are
required by state and local laws, and abide by all applicable laws, regulations, and ordinances of
all federal, state, and local governments.
The Successful Offerer shall conform to operational standards of the E.P. "Tom" Sawyer State
Park and to all bona fide rules, procedures pertaining to same.
AA.

Right of Entry

The right is hereby reserved to the Commonwealth, its officers, agents and employees, to enter
upon the amateur sports complex premises at reasonable times to inspect the premises,
operation and equipment, or for any purposes in connection with work necessary to the benefit of
the Commonwealth.
AB.

Termination

Termination-General Terms
Any successful Offerer who is determined to be in breach of any of the terms and conditions of
an agreement with the Commonwealth shall be declared in default and the lease may be
terminated.
Termination notice. The Commonwealth shall terminate a lease contract by written notice to the
lessee. The notice to the lessee shall be sent certified mail, return receipt requested, and shall
state:
(a)
(b)
(c)
(d)

The lease is being terminated for the convenience of the Commonwealth, or for
default by the contractor;
The effective date of termination;
The extent of termination; and
Any special instructions.

20

Termination for Default.
The Commonwealth may terminate a lease because of the Offerer's failure to perform the lease
terms. If a Offerer is determined to be in default, the Commonwealth shall notify the Offerer of
the determination in writing, and may include a specified date by which the Offeror shall cure the
identified deficiencies. The Commonwealth may proceed with termination if the Offerer fails to
cure the deficiencies within the specified time.
A default in performance by a Offerer for which a lease may be terminated shall include, but shall
not necessarily be limited to:.
(a)
(b)

(c)
(d)

(e)
(f)
(g)
(h)

Failure to perform the lease according to its terms, conditions and specifications;
Failure to obtain approval from the Commonwealth Department of Parks, Finance
and Administration Cabinet and the Housing, Building, and Construction
Department of the Public Protection Cabinet as required prior to constructing,
substantially renovating, or demolishing any structure on the amateur sports
complex;
Failure to make delivery within the time specified or according to a delivery
schedule fixed by the contract;
Late payment or nonpayment of bills for labor, materials, supplies, or equipment
furnished in connection with a contract for construction services as evidenced by
mechanics' liens filed pursuant to the provisions of KRS Chapter 376, or letters of
indebtedness received from creditors by the purchasing agency;
Failure to garner sufficient capital to proceed with construction or sufficient support
from Park stakeholders;
Failure to diligently advance the work under a contract for construction services;
The filing of a bankruptcy petition by or against the Offeror; or
Actions that endanger the health, safety or welfare of the Commonwealth or its
citizens.

The Commonwealth shall not be liable for any further payment to a Offerer under a contract
terminated for the Offerer's default after the date of termination as determined by the purchasing
officer except for commodities, supplies, equipment or services delivered and accepted on or
before the date of termination and for which payment had not been made as of that date. The
Commonwealth may require the Offerer to transfer title and deliver to Commonwealth completed
supplies and manufacturing materials. The Offerer, and his surety, if a performance or payment
bond has been required under the lease, shall be jointly and severally liable to the Commonwealth
for all loss, cost or damage sustained by the Commonwealth as a result of the Offerer's default.
A Offerer's surety liability shall not exceed the final sum specified in the contractor's bond.
The Offerer shall be liable to the Commonwealth for any excess costs incurred in acquiring
supplies and services similar to those terminated for default, and for any other damages or
remedies available either at law or in equity.
Termination for Convenience of the Commonwealth.
The Commonwealth may terminate a contract for convenience if the Commonwealth has
determined that termination will be in the Commonwealth's best interests. The Commonwealth
shall provide the Offerer thirty (30) calendar days written notice of termination of the lease, unless
the Secretary of the Finance and Administration Cabinet, or his designee, makes a written
determination that a shorter notice of termination for convenience is in the best interest of the
Commonwealth.

21

Procedures Upon Termination for Convenience
If a lease is terminated for the convenience of the Commonwealth, the Offerer shall have the
burden of establishing the amount of compensation to which the Offerer believes he is entitled by
the submission of complete and accurate cost data employed in submitting his bid or proposal for
the contract, and evidence of expenses paid or incurred in performance of the contract from the
date of award through the date of termination. The Offerer shall specify and provide
documentation of all revenues resulting from the lease, expenditures associated with the lease,
and all profit or loss attributable to the lease. The purchasing officer may request the Offerer
submit additional documents and data, and may request appropriate accounting, investigations
and audits.
After issuing a notice of termination for convenience, the purchasing officer may negotiate a
settlement with the lessee according to terms deemed just and equitable by the purchasing
agency and in accordance with applicable law. The settlement shall be subject to the prior
approval of the Secretary of the Finance and Administration Cabinet, or his designee. If the Offerer
and the Commonwealth cannot negotiate a settlement, the Secretary of the Finance and
Administration Cabinet shall issue a determination of the amount, if any, due the Offerer.
Offerer responsibilities. After receipt of the notice of termination, the Offerer shall take all steps
necessary to minimize waste, including:
♦

Stop work immediately on the terminated portion of the lease;
♦ Terminate all subcontracts associated to the terminated portion of the prime lease;
♦ Immediately advise the Commonwealth of any special circumstance precluding the stoppage
of work;
♦ Perform the continued portion of the lease;
♦ Take action to protect and preserve property in the Offerer's possession in which the
Commonwealth has or may acquire an interest, and, if directed by the Commonwealth, deliver
the property to the Commonwealth;
• Promptly notify the Commonwealth in writing of any legal proceedings resulting from any
subcontract or other commitment associated to the terminated portion of the lease;
♦ Settle outstanding liabilities and proposals arising out of the termination; and
• If there is a terminated construction contract, ensure the cleanup of the site, protection of
serviceable materials, removal of hazards, and other actions necessary to leave a safe and
healthful site.
AC.

Procedure on Termination

Upon delivery by certified mail to the Offerer of Notice of Termination specifying the nature of the
termination, the extent to which performance of work under the agreement is terminated and the
date upon which such termination becomes effective, the Offerer shall stop work under the
agreement on the date indicated and to the extent specified in the Notice of Termination.
AD.

Force Majeure

The Offeror will not be liable to the Commonwealth if failure to perform the agreement arises out
of causes beyond the control and without the fault or negligence of the Offerer. Such causes may
include, but are not restricted to, acts of God, fire, quarantine restriction, strikes and freight
embargoes. In all cases, the failure to perform must be beyond the control and without fault or
negligence of the Offerer. The Offerer will take all possible steps to recover from such
occurrences.
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AE.
Maintenance Escrow Account. In order to insure that the Successful Offeror shall be
sufficiently liquid to indemnify the Commonwealth against all those costs and expenses that may
incur to maintain and repair the property, Successful Offeror agrees that during the second week
of August of each year of this Agreement and its authorized extension period, Successful Offerer
shall deposit in a demand deposit account to be established in Kentucky by the Commonwealth
prior to execution of the resulting lease, a sum of money equal to two and one-half percent (21/2%) of gross sales realized on all amateur sports complex business during the preceding twelve
month period, as reflected in or verified through the Monthly Sales Concession Report provided
to the Commonwealth by Successful Offerer. The parties agree with respect to such demand
account that:
The Successful Offerer may withdraw from the escrow account at any time that funds are available
on the condition that the Commissioner of Parks, or his designee, countersigns the check or other
instrument to withdraw proceeds from the aforesaid account. The Successful Offeror shall be
deemed by the resulting Lease Agreement to be authorized to draw from the above account as
needed for the purpose of maintenance or routine repairs throughout the year, with the prior
written approval of the Commissioner of Parks or his designee.
As to the operation of the escrow deposit account, the parties hereto agree:
•

That the account shall be an interest bearing account and that the amounts either
deposited in or accruing upon said account shall be considered a cost or an expense of
maintaining the amateur sports complex mariRa;

•

That the account shall be established and maintained jointly in the names of the
Commonwealth of Kentucky, Commissioner, Department of Parks or his designate, and
Offeror;

•

Withdrawals from the account shall be made only upon the signatures of the
representatives of both parties, only to reimburse Offerer during the fourth quarter of each
calendar year for maintenance costs incurred during that year as agreed to by
Commonwealth, which agreement shall not be unreasonably withheld; or to reimburse
Commonwealth for maintenance costs incurred as a result of Offerer failure to perform
such maintenance. Refusal by Offerer to authorize a withdrawal from the account to
reimburse the Commonwealth for maintenance costs incurred under this section shall
constitute a material breach of this Agreement.

•

During the first 12 calendar years of this Agreement, after maintenance disbursement
have been made as provided in this Paragraph , Offeror shall be entitled to annually
withdraw the balance in the account in excess of $25,000; commencing with the 10th
calendar year of this Agreement, through the remainder of the term, and the extension
term, if applicable, after disbursements for maintenance have been made as provided in
this Paragraph, Offerer may annually withdraw the balance in the account in excess of
$50,000. At the expiration of this Agreement, after disbursements for maintenance for the
last year of this Agreement, Offerer shall be entitled to withdraw the balance of the
account, which shall then be closed.

•

Fund money shall be utilized to maintain, repair, or replace items owned by the Offerer;

•

That said escrow deposit account, and the requirement for same, shall exist during the
entirety of the term of the agreement and any extensions thereof;
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The Offerer shall take all necessary precautions for the safety of employees on the work site and
shall comply with all applicable provisions of the state's workers' compensation laws and all
federal, state and municipal safety laws and building codes to prevent accidents or injury to
persons on, about or adjacent to the premises where the work is being performed. The Offerer
shall designate a responsible member of his/her organization on the work as safety officer, whose
duty shall be to enforce safety regulations. The name and position of the person so designated
shall be reported to the architect by the Offerer.
The Offerer shall be responsible for the protection and subsequent repair of adjacent property
during the course of construction from any potential damage caused by the construction and
development of the amateur sports complex property. The Offerer shall also be responsible for
cleaning the adjacent State Park property and public roads and paved areas of mud and debris
originating from the site.

VI.

Proposal

A. General Information:
The selection process is being conducted based on Qualifications/Experience as defined below.
The Commonwealth will conduct a comprehensive evaluation of proposals received in response
to this Request for Proposals. This evaluation will be conducted by a group comprised of
representatives from the Department of Parks and the Tourism, Arts and Heritage Cabinet, and
the Finance and Administration Cabinet. Items to be given specific attention during the evaluation
process are as follows:
•
•
•
•

•

Narrative of design intent and approach to the Project,
Background and relevant experience, including references
Financial - including, but not limited to, the Offerer's ability to provide financial backing for the
full project.
Management structure proposed for the Project and number of staff Offeror proposes to utilize
in operating the Project. (Note: If Offerer intends to operate development through employment
of a management company/group, please provide written commitment letter from
management group, as well as background and experience, including references, for
management group, as described above.)
Benefit to be derived by the Commonwealth beyond financial gain. Explain how this proposal
helps the Department of Parks fulfill the mission as mentioned in the second paragraph of 11.
Background in this document.

The above criteria is explained in more detail in the following segments of this proposal section
of the RFP.
THE SUCCESSFUL OFFEROR'S PROPOSAL DOCUMENTS WILL BECOME PART OF ANY
FINAL LEASE AGREEMENT. ALL ITEMS LISTED MUST BE THOROUGHLY ADDRESSED IN
YOUR WRITTEN PROPOSAL.
Please include eight (8) complete copies of proposal document and all attachments.
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8. QUALIFICATIONS AND EXPERIENCE
(Shall be submitted in response by September 27, 2019 at 2:30 p. m.

The Offeror's response shall contain the following:
♦

Transmittal Letter

The transmittal letter shall be in the form of a standard business letter, on official business
letterhead. It shall include, in the order given:

1.
2.
3.

4.

5.
6.

7.
8.

9.

10.
11.

♦

A statement indicating the type of entity of the Offeror, and the ownership of such entity.
A statement that the Offeror is registered to do business in Kentucky or will obtain a
Kentucky business license as well as any other documents required by law and the
regulations of the Commonwealth of Kentucky prior to commencement of work.
A statement identifying all addenda to the RFP issued by the Commonwealth and received
by the Offeror. If no addenda have been received by the Offeror, a statement to that effect
should be included.
A statement that the Offerer's proposal meets all requirements, provisions, specifications,
terms and conditions set forth in the RFP, or in the alternative, an explanation of any
deviations from such terms and conditions, specifications, requirements or provisions.
A statement that the Offeror's proposal shall remain valid for ninety (90) days after the
closing date for the receipt of proposals.
A signed statement certifying that no personnel currently employed by, under contract
with, or in any way associated with the Commonwealth have participated in any activities
relating to the preparation of the Respondent's proposal.
An itemization of all materials and enclosures being forwarded collectively in response to
this RFP.
A reference to all RFP addenda received from the Commonwealth (by addenda issue
date), to ·ensure that the Respondent is aware of all ·such addenda in the event that are
any; if none have been received by the Respondent, a statement to that effect shall be
included.
A statement that acknowledges and agrees to all of the rights of the Finance and
Administration Cabinet including terms and conditions, and all other rights and terms
specified in this RFP.
A statement specifying the Offerer's contract manager, address, phone and fax number.
The letter shall be signed by the person with the authority to bind the Offeror, answer
questions, and provide clarification concerning the proposal.

Narrative of Design Intent

This section shall clearly and succinctly describe the Offeror's approach to this Project. Issues
such as design intent, management approach, coordination with and benefits to the
Commonwealth and the Department of Parks, and short and long-term goals of the amateur
sports complex should, at a minimum be addressed. This section should also identify the
composition of Offeror's proposed design/build team, as well as the total estimated cost of
construction for the amateur sports complex.
This section shall also address how amateur sports complex proposed offerings and services will
specifically complement and/or consist of the promotion/sale of other recreational opportunities
offered by the Department of Parks. This section should address the percentage of operational
time that the amateur sports complex will be made available to the general public.
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This section shall also clearly and succinctly describe Offerer's provisions for control of the area
to be leased (24-hour security provisions).
The section shall describe in detail how the amateur sports complex and associated facilities are
reserved and the cost to the users, and how and when the facilities will be open to the public.
Finally, in this section, explain how the amateur sports complex and associated facilities fit into
the aesthetic and environment of the Park. The Offeror shall address lighting and landscaping
among other things, to explain how it will minimalize exposure to surrounding land both inside
and adjacent to the Park. Describe how the Offerer intends to assure that the facility is received
well by the community.
♦

Background and Experience

The corporate background and experience section shall include from the Offerer: details of the
background of the Offerer, date established, ownership (public company, partnership, subsidiary,
etc.), company resources, details of company experience relevant to the proposed development,
and references.
List, if any, current or past amateur sports complex operations
developed/constructed/managed by the company. (Note: if the proposal is submitted by an
individual, the same type of information will be required.) Should the proposal be submitted by a
corporation or business venture formed solely for the purpose of responding to this RFP, the
above information shall be submitted for each individual within the said corporation, business
venture or partnership.

♦

Financial

The Offerer shall provide:
1.

2.
3.

4.

5.

An audited financial statement for each of the last three years for the applicable legal entity
submitting a proposal. This statement should, at a minimum, list all assets and liabilities
and be certified by a registered certified public accountant who is not an officer of the
company or individual submitting the proposal. Offerer should also include a statement of
changes of financial position of the business entity within the last three- (3) years. Offerer
should also include a statement of changes in financial position of the business entity
within the last three (3) years. If the Offerer is a new entity incorporated for the purposes
of operation of this amateur sports complex facility, then Offerer must provide individual
income tax records and financial statements for all owners and/or general partners with
more than twenty percent (20%) interest, for each of the last three (3) years.
A current (unaudited) financial statement.
Bank references for the company shall be provided including name, address, and current
telephone number of the given financial institution.
This should include a signed
authorization for release of financial information from each bank listed.
For the Finance phase of the lease the Offerer shall explain, with as much detail as
possible, how they will obtain the capital to complete construction. If applicable this shall
include totals of private investment, both corporate and personal; anticipated donations
and the solicitation plan; credit including details of source of debt as well as collateral or
guarantors. If applicable, identify credit instruments for both construction and permanent
financing.
For the Operation phase of the lease the Offerer shall provide, with as much detail as
possible, proforma Income Statements, Cash Flow Statements, and Balance Sheets.
This information shall include the net revenue anticipated for the Commonwealth for each
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year of operation. Since these are projections, the qualitative explanation of how the
figures are derived is as important as the quantitative net revenue. Explain any
partnerships, events, or possible subleases that are necessary for the success of the
projections.

♦

Management Structure and Staffing for Proposed Complex

Describe management structure/organization proposed for the amateur sports complex area;
identify management personnel by name, if selected, titles; and show how management staff will
interact with each other in managing the area. Additionally, the Offerer is to indicate the
anticipated number of staff and categories of work to be utilized in operation and maintenance of
the area. The Offerer shall submit a copy of the written management agreement that the Offerer
proposes to use at the amateur sports complex.

♦

Benefit to Commonwealth

The Department of Parks has specific goals and objectives that target its desire to provide
recreational access opportunities, as well as expand and diversify its user base. The Offeror's
proposal should explain how it addresses these goals and objectives.
Respondents are encouraged to be creative in offering benefit to the Commonwealth
through the amateur sports complex venue at E.P. "Tom" Sawyer State Park.
PROPOSALS SHALL BJ: EITHER MAILED OR DELIVERED BY SEPTEMBER 27, 2019, 2:30
P.M. TO:
Nancy E. Brownlee, Division of Real Properties
Finance and Administration Cabinet
3rd Floor - Bush Building
403 Wapping Street
Frankfort, Kentucky 40601
Ownership: The Division of Real Properties, for itself and such others as it deems appropriate,
will have unlimited rights to all information and material developed and furnished to the Division
of Real Properties. Unlimited rights are rights to use, duplicate, or, disclose, test data, drawings,
and information, in whole or in part in any manner and for any purpose whatsoever without
compensation to or approval from the Respondent. All text, electronic digital files, data and other
products generated shall become the property of the Division of Real Properties.

VII.

SCORING AND PROJECT AWARD

Each evaluator will independently score the proposals. The Committee will select a chairman
who will provide leadership and manage the activities and process of the Committee.
•

The Commonwealth reserves the right to ask any Offerer for clarification, and/or additional
information as may be required to carry out the evaluation process.

The evaluation criteria and weight for each is as follows:
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♦

♦

•
♦
♦

Narrative Design (page 26)
Background and Experience (page 26)
Financial (page 26)
Management Structure and Staffing (page 27)
Benefits to Commonwealth (page 28)

TOTAL MAXIMUM POINTS

Evaluators will score each criteria and indicate a total score.
An average score from the Evaluators will be calculated.
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ANNUAL AFFIDAVIT FOR BIDDERS, OFFERORS AND CONTRACTORS
Affidavit Effective Date:
Affidavit Expiration Date:
Maximum Length One-Year
REQUIRED AFFIDAVIT FOR BIDDERS, OFFERORS AND CONTRACTORS
PAGE 1 OF 2
FOR BIDS AND CONTRACTS IN GENERAL:

I. Each bidder or offerer swears and affirms under penalty of perjury, that to the best of their
knowledge:
a. In accordance with KRS 45A.110 and KRS 45A.115, neither the bidder or offerer as
defined in KRS45A.070(6), nor the entity which he/she represents, has knowingly violated
any provisions of the campaign finance laws of the Commonwealth of Kentucky; and the
award of a contract to the bidder or offerer or the entity which he/she represents will not
violate any provisions of the campaign finance laws of the Commonwealth.
b. The bidder or offerer swears and affirms under penalty of perjury that, to the extent
required by Kentucky law, the entity bidding, and all subcontractors therein, are aware of
the requirements and penalties outlined in KRS 45A.485; have properly disclosed all
information required by this statute; and will continue to comply with such requirements
for the duration of any contract awarded.
c. The bidder or offerer swears and affirms under penalty of perjury that, to the extent
required by Kentucky law, the entity bidding, and its affiliates, are duly registered with the
Kentucky Department of Revenue to collect and remit the sales and use tax imposed by
KRS Chapter 139, and will remain registered for the duration of any contract awarded.
d. The bidder or offerer swears and affirms under penalty of perjury that the entity bidding
is not delinquent on any state taxes or fees owed to the Commonwealth of Kentucky and
will remain in good standing for the duration of any contract awarded.
e. The bidder or offerer swears and affirms that the entity bidding, and all subcontractors
therein, have not violated any of the prohibitions set forth in KRS 11 A.236 during the
previous ten (10) years, and further pledge to abide by the restrictions set forth in such
statute for the duration of the contract awarded.
FOR "NON-BID" CONTRACTS (I.E. SOLE-SOURCE; NOT-PRACTICAL OR FEASIBLE TO
BID; OR EMERGENCY CONTRACTS, ETC):

II. Each contractor further swears and affirms under penalty of perjury, that to the best of their
knowledge:
a. In accordance with KRS 121.056, and if this is a non-bid contract, neither the contractor,
nor any member of his/her immediate family having an interest of 10% or more in any
business entity involved in the performance of any contract awarded, have contributed
more than the amount specified in KRS 121.150 to the campaign of the gubernatorial slate
elected in the election last preceding the date of contract award.
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ANNUAL AFFIDAVIT FOR BIDDERS, OFFERORS AND CONTRACTORS
REQUIRED AFFIDAVIT FOR BIDDERS, OFFERORS AND CONTRACTORS PAGE 2 OF 2

b. In accordance with KRS 121.330(1) and (2), and if this is a non-bid contract, neither the
contractor, nor officers or employees of the contractor or any entity affiliated with the
contractor,
nor the spouses of officers or employees of the contractor or any entity affiliated
with the contractor, have knowingly contributed more than $5,000 in aggregate to the
campaign of a candidate elected in the election last preceding the date of contract award
that has jurisdiction over this contract award.
c. In accordance with KRS 121.330(3) and (4), and if this is a non-bid contract, to the best
of his/her knowledge, neither the contractor, nor any member of his/her immediate family,
his/her employer, or his/her employees, or any entity affiliated with any of these entities or
individuals, have directly solicited contributions in excess of $30,000 in the aggregate for
the campaign of a candidate elected in the election last preceding the date of contract
award that has jurisdiction over this contract.
As a duly authorized representative for the bidder, offerer, or contractor, I have fully informed
myself regarding the accuracy of all statements made in this affidavit, and acknowledge that the
Commonwealth is reasonably relying upon these statements, in making a decision for contract
award and any failure to accurately disclose such information may result in contract termination,
repayment of funds and other available remedies under law. If the bidder, offerer, or contractor
becomes non-compliant with any statements during the affidavit effective period, I will notify the
Finance and Administration Cabinet, Office of Procurement Services immediately. I understand
that the Commonwealth retains the right to request an updated affidavit at any time.

Signature

Printed Name

Title

Date

Company Name: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Address:

- ----------------------------

Commonwealth of Kentucky Vendor Code (if known):_ _ _ _ __
Subscribed and sworn to before me by _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ _ __
(Affiant) (Title)
of this _ _day of _ _ _ _ _,20_.
(Company Name)
Notary Public
[seal of notary] My commission expires: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
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IMPORTANT-THIS SECTION MUST BE READ, FILLED OUT,
AND RETURNED WITH THE PHASE I:
STATEMENT OF FINAL DETERMINATION
OF VIOLATIONS PURSUANT TO KRS 45A.48S·

Pursuant to KRS 45A.485, the Offerer shall reveal to the Commonwealth, prior to the award of a
contract, any final determination of a violation by the Offerer within the previous five (5) year
period of the provisions of KRS Chapters 136,139,141,337,338,341, and 342.
For the purpose of complying with the provisions of KRS 45A.485, please list any final
determination(s) of violation(s) of KRS Chapters 136,139,141,337,338,341, and 342, which
have been rendered against the Offerer within the five (5) years preceding the award of this
contract. Please include the date of the determination and the state agency issuing the
determination. (Please use extra sheets if necessary.)
KRS Violation

State Agency

The Offerer is further notified that KRS 45A.485 requires that for the duration of this contract, the
Offerer shall be in continuous compliance with the provisions of KRS Chapters 136, 139, 141,
337, 338, -341, and 342, which apply to the Offerer's operations. KRS 45A.485 further provides
that the Offerer's failure to reveal a final determination of a violation of KRS Chapters 136, 139,
141, 337, 338, 341 , and 342, or failure to comply with the above-cited statutes for the duration of
the contract, shall be grounds for the Commonwealth's cancellation of the contract, and the
Offerer's disqualification from eligibility to bid or submit proposals to the Commonwealth for a
period of two (2) years.
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IMPORTANT-THIS SECTION MUST BE READ, SIGNED,
NOTARIZED, AND RETURNED WITH THE PHASE I:
SWORN STATEMENT REGARDING CAMPAIGN FINANCE LAWS
. PURSUANT TO KRS 45A.110 AND KRS 45A.115
All persons having ownership in the offered property shall provide a sworn statement
regarding campaign finance laws pursuant to KRS 45A.110 and KRS 45A.115. If the
property owner is a corporation or business trust, a duly designated and authorized agent
shall complete this required statement. (Please use extra sheets if necessary.)

The undersigned hereby swears or affirms, under the penalty prescribed by law for
perjury, that neither he/she, individually, nor, to the best of his/her knowledge and
belief, the corporation, partnership, or other business entity which he/she
represents, has knowingly violated any provision of the campaign finance laws of
the Commonwealth of Kentucky, and that the award of a contract to him/her,
individually, or to the corporation, partnership or other business entity which
he/she represents, will not violate any campaign finance laws of the
Commonwealth.
OFFEROR/OFFERO~:

OFFEROR/OFFEROR:

(Signature)

(Signature)

(Title, if applicable)

(Title, if applicable)

(Name of Company, if applicable)

(Name of Company, if applicable)

OFFEROR/OFFEROR:

OFFEROR/OFFEROR:

(Signature)

(Signature)

(Title, if applicable)

(Title, if applicable)

(Name of Company, if applicable)

(Name of Company, if applicable)

State of _ _ _ _ _ _ _ _ _ __

) ss

County of _ _ _ _ _ _ _ _ _ __

The foregoing statement was sworn to me this _ _ _ _ _ _ _ _ _ day of
, 20_, by _ _ _ _ _ _ _ _ _ _ __

Notary Public
My Commission expires: _ _ _ _ _ _ _ _ __
END OF RFP

3

